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COVID-19 v. Criminal DefendantsCOVID-19 v. Criminal Defendants
The COVID-19 worldwide pandemic has altered many facets of life, and the legal com-

munity has not been spared. To navigate this new norm, lawmakers and judges at both 
the federal and Kansas state levels have had to navigate the protection of not only public 

health and safety, but also our constitutional freedoms.
One of the most complex problems lawmakers must resolve is what to do about criminal 

defendants awaiting trial, especially when disruptions to courts’ standard operating procedures 
occur. With courts limiting public access across the United States to curb the spread of 
COVID-19, we need to understand and consider that decisions to resume court proceedings 
remotely may have unforeseen effects on criminal defendants’ constitutional rights. This article 
aims to educate practitioners and lawmakers on the constitutional ramifications, both at the 
federal level and at the Kansas state level, involved with either delaying criminal jury trials 
altogether, or continuing them remotely.

Federal and State Law Impacted by Limiting Court Access

Some of the most fundamental rights a criminal defendant has in the United States are enu-
merated in the Sixth Amendment of the United States Constitution. The Sixth Amendment 
states:

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, 
by an impartial jury of the state and district wherein the crime shall have been commit-
ted, which district shall have been previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be confronted with the witnesses against him; to 
have compulsory process for obtaining witnesses in his favor, and to have the assistance of 
counsel for his defense.”1 

The same rights enumerated in the Sixth Amendment are also protected in Kansas through its 
state constitution and state laws.2 With the passage of emergency orders by the Kansas Supreme 
Court that have, among other things, authorized the use of remote communication in court 
proceedings3 and suspended statutory speedy trial deadlines and time standards,4 the constitu-
tional implications of those orders need to be considered.5 To better understand how a criminal 
defendant’s rights to (1) a speedy trial, (2) an impartial jury, (3) confront their accuser(s) and (4) 
effective assistance of counsel have been impacted by COVID-19 and the use of remote judicial 
proceedings at the federal and Kansas state court levels, each will be separately discussed in 
greater detail.

The Right to a Speedy Trial 

In the United States and Kansas, criminal defendants are afforded the right to a speedy trial.6  

With COVID-19 limiting operations of courts across the United States at both the state7 and 
federal levels,8 some states, like Kansas, entered blanket orders that reduce the tolling of time 
limits for speedy trial periods.9 

For example, consider the impact of reducing the tolling of time limits at the federal level 
under the Speedy Trial Act, which states that the federal government must begin a trial for 
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federal charges ei-
ther no later than 
70 days after ei-
ther (1) the indict-
ment or (2) after 
the defendant’s 
first appearance in 
court, whichever 
is later.10 The or-
ders made by fed-
eral courts to sus-

pend in-court proceedings11 may be permissible in the Speedy 
Trial Act’s catch-all provision, which allows extensions for 
the tolling of those time periods.12 However, nowhere in the 
Act are those orders definitively permissible.13 Even though a 
continuance may be granted when “…continuation of such 
proceeding [is] impossible[,]” there is no way to determine 
if the limiting of in-person court proceedings as a result of a 
pandemic would constitute a finding that court proceedings 
are impossible.14 Until federal precedent is available on the 
constitutionality of such orders in the wake of a pandemic, 
the uncertainty of their validity will remain.15 

Concurrently, in Kansas, administrative orders have been 
entered by the Kansas Supreme Court, which limit the ex-
piration of speedy trial protections enumerated in K.S.A. 
22-3402.16 Normally, a criminal defendant in Kansas must 
go to trial within 150 days of the defendant’s arraignment 
on the charges.17 However, this period can be extended with-
out violation of the Sixth Amendment of the United States 
Constitution so long as it does not fail the four-factor Barker 
test recently adopted by the Kansas Supreme Court. To pass 
this test, the following four factors must be evaluated “… (1) 
length of delay, (2) reason for the delay, (3) defendant’s asser-
tion of his or her right, and (4) prejudice to the defendant.”18 

Without a concrete end date to the COVID-19 pandemic in 
sight, prosecutors will have to hope criminal defendants ei-
ther (1) consent to continuing their trials remotely and avoid 
this issue entirely, or (2) entrust that the orders suspending 
the expiration of speedy trial times will pass the four-factor 
Barker test. 

Further, unlike jurors and court staff who can remain at 
home while these orders delay criminal proceedings, many 
criminal defendants are subject to lengthened stays in prisons 
and jails while awaiting trial. Unfortunately, the places where 
criminal defendants are held is where the risk of contract-
ing the COVID-19 virus is often the highest.19 “Incarcerated 
people are infected by the coronavirus at a rate more than 
five times higher than the nation’s overall rate.”20 This also 
opens a Pandora’s Box of Eighth Amendment issues related to 
holding those accused in an environment where they are at a 
higher risk of becoming infected with COVID-19.21 

Generally speaking, officials overseeing the holding of ac-
cused criminals must “respond reasonably” to substantial risks 

to inmate health and safety to ensure they do not infringe 
on their Eighth Amendment rights.22 If institutions holding 
people with pending criminal charges fail to (1) implement 
proper holding policies (such as allowing for proper social 
distancing), (2) maintain reasonably sanitary conditions, 
(3) identify and take additional precautions for high-risk in-
mates, (4) quarantine sick inmates, or (5) provide treatment 
for those diagnosed with COVID-19, those institutions have 
potentially violated inmates’ Eighth Amendment rights and 
may be liable for the violations.23 

The Right to an Impartial Jury

Criminal defendants are also afforded the right to an im-
partial jury under the Sixth Amendment of the United States 
Constitution24 and Kansas’s state constitution.25 One of the 
most important components of an impartial jury is that it ac-
curately reflect the diversity of the community from which it is 
selected.26 Areas where courts have resumed jury trials during 
the COVID-19 pandemic are experiencing decreases in the 
number of people willing to report for jury duty due to fear 
of contracting COVID-19.27 Those individuals who do not 
report for duty because of this fear are most often those medi-
cally or economically vulnerable to the virus.28 This results 
in jury pools being underrepresented by the following demo-
graphics: elderly people, immuno-compromised individuals, 
racial and ethnic minorities, and even women (likely due to 
more children staying at home because of remote schooling.)29 
With the lessened availability or altogether lack of availability 
within these demographics for the jury selection process, jury 
pools are a much less accurate representation of the commu-
nity from which they are selected.30 The less diverse the jury 
pool, the lower the likelihood that a criminal defendant will 
have their case tried before an impartial jury.31

Additionally, if the solution to in-person jury concerns is to 
switch to remote criminal jury trials—either through Zoom or 
other equivalent video conferencing programs—it can still be 
damaging to criminal defendants. No court has ruled on the 
constitutionality of remote jury trials in criminal proceedings. 
The Supreme Court has only allowed virtual witness testimony 
in narrow circumstances completely unrelated to a pandemic.32 
Studies have shown that with less proximity to a criminal de-
fendant, the less empathy jurors will feel when evaluating the 
charges against the accused.33 Current courtroom policies such 
as the accused wearing a mask or barriers placed between the 
accused and the courtroom have the potential to further dehu-
manize criminal defendants to jurors hearing their case, and 
may influence their sentencing negatively.34 Moreover, the soft-
ware programs used to conduct these remote trials have been 
shown to decrease the retention of information and attention 
spans of those utilizing them.35 This may inhibit a fair trial 
because jurors will pay less attention to the evidence presented 
and resulting verdicts may not be as informed as they would 
have been traditionally at an in-person jury trial.36 
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The Right to Confront the Accuser(s)

Under the Sixth Amendment of the United States Con-
stitution (and incorporated in the Kansas State Constitu-
tion under the Fourteenth Amendment),37 criminal defen-
dants are afforded the right to “see[] the witness[es] face to 
face, and [] subject[] [them] to the ordeal of a cross-exami-
nation.”38 Although remote trials could require the govern-
ment’s witnesses to be present in a video conference call for 
the defendant to see them, is this actually equivalent to the 
physical appearance traditionally required to satisfy the ac-
cused’s Sixth Amendment right to confrontation?39 Further, 
many nonverbal forms of communication have been proven 
to be lost over remote means of trial, such as eye contact, 
facial expressions and body language.40 All of those forms of 
communication are imperative for jurors and the accused to 
determine a witness’s credibility and overall demeanor, which 
are core principles of the accused’s Sixth Amendment right to 
confrontation.41 

Kansas’s state constitution also more explicitly enumer-
ates these same rights through incorporation of the language 
that identifies an accused’s right to (1) “…appear and defend 
in person…”and (2) “…meet the witness face to face…”42 
If criminal jury trials are conducted remotely as allowed 
by the administrative orders passed in May by Kansas’s Su-
preme Court,43 how would lower courts reconcile compliance 
with those constitutional rights of the accused in a remote 
trial setting? Traditionally, the only way the accused’s right 
to confront witnesses offering testimonial statements is if a 
defendant voluntarily waives this right either: (1) through 
their own actions or (2) in consideration of advice from their 
counsel.44 That begs the question, if the accused can watch 
a witness testify over Zoom, is it the same as being physi-
cally “face-to-face” with a testifying witness? Kansas case law 
does allow for introduction of testimonial statements without 
physically confronting the accused if a witness is unavailable 
at trial and was available for cross-examination by the ac-
cused prior to the statements.45 Thus, to even have a chance 
of success of presenting testimonial statements made by wit-
nesses not physically present at trial, prosecutors will have to 
either (1) establish that a witness’s absence at trial is due to 
their unavailability as defined in K.S.A. 60-459,46 or (2) in 
a remote trial setting, determine whether the live video of a 

witness offering testimonial statements satisfies the accused’s 
right to confront the witnesses.47 

The Right to Effective Assistance of Counsel

The last Sixth Amendment constitutional right impacted 
by any disruption to standard operating procedures within 
criminal courts is the right to effective assistance of counsel.48 
Ineffective assistance of counsel occurs when both (1) an 
accused’s counsel has fallen below an objective standard of 
reasonableness, and (2) the ineffective counsel resulted in an 
objectively reasonable probability that the outcome of the 
criminal proceeding would have been different without the 
ineffectiveness.49 

This leaves two questions that must be answered: first, 
what is an objectively reasonable standard of representation 
during the COVID-19 pandemic or in remote court 
proceedings? Second, what types of deviations from this 
reasonable standard of representation are severe enough to 
alter the outcome of a criminal proceeding? The answers to 
these questions are one and the same and are very simple: 
no one knows. Without precedent to look to, the attorneys’ 
decisions during this primarily remote age of representation 
may unknowingly undermine their client’s right to effective 
counsel, leaving practitioners exposed to liability for their 
ineffective decisions.50 Further, even if counsel is not found 
constitutionally ineffective, they may be subject to potential 
liability under their state bar.51 

Even in the absence of participation in a remote jury trial, 
the risk of ineffective counsel is compounded if an attorney 
cannot be physically present with their clients. If conversa-
tions that would normally occur in a private setting are 
instead occurring remotely via video technology, there is a 
heightened risk of these programs being infiltrated and confi-
dential communications becoming public.52 Client and attor-
ney safety also becomes an issue when their correspondence 
is no longer privately conducted and is at a heightened risk of 
being intercepted.53 

Moreover, traditionally well-funded prosecutors and their of-
fices may be better equipped than lesser funded public defend-
ers to manage cases in a remote age of litigation where access to 
technology is necessary.54 This may result in access to resources 
being even more influential in conviction rates than it already 
has been historically.55 Additionally, if the criminally accused is 
subjected to lengthened periods of holding due to suspension 
of court proceedings, prosecutors and other state actors are in a 
much better bargaining position for plea deals than those that 
represent the accused.56 For example, in order to escape envi-
ronments where the risk of contracting COVID-19 is much 
higher, public defenders may be commanded by their clients 
to enter plea agreements that may not be as favorable as they 
would have received in a pre-pandemic setting just to avoid 
the risk of contracting the virus.57 
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Lastly, in the event that remote or in-person criminal jury 
trials begin after a disruption such as a pandemic, it is dif-
ficult to appropriately weigh the benefits and risks of partici-
pating in a remote trial versus waiting for normal court pro-
ceedings to resume. For every potential benefit, e.g., a faster 
resolution of the accused’s charges, there is an endless num-
ber of uncharted risks, e.g., safety of those involved in any 
in-person court proceedings.58 Because the issues presented 
are unprecedented, the information available to attorneys to 
make informed decisions in this era of remote representation 
is unfortunately lacking.59 

Conclusion

The Sixth Amendment ensures fundamental rights for the 
criminally accused in state and federal courts, as well as at-
torneys on both sides of a criminal proceeding that are well-
versed in its requirements in their standard practice. But when 
“normal” is disrupted, all parties involved need to be aware of 
the above considerations during that disruption. Ultimately, 
the current COVID-19 pandemic has presented a plethora 
of new complications that lawmakers must consider before 
deciding how to move forward with criminal trials. Lessons 
learned and case law developed from the current disruption 
will hopefully ensure that the methods and procedures uti-
lized to promote judicial efficiency both ensure participant 
safety and preserve the rights of criminal defendants enumer-
ated in the Sixth Amendment.  n
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